. National

sl diee Native Title
@ Tribunal

Submission on

‘Possible housing and
infrastructure native title

amendments’
Discussion paper, August 2009

4 September 2009

Facilitating timely and effective outcomes.



Table of contents

Summary of SUbMISSION .........cccccoiiiiiiii s 3
INtroduction ............coiiii s 4
SPECIfic SUDMUESSIONS ...ttt ettt ettt eee 5
OUtStANAING ISSUES ......oueviiiiiiiiiieicc ettt 10
Possible housing and infrastructure native title amendments discussion paper Page 2

National Native Title Tribunal



Summary of submission

The key points of the submission by the National Native Title Tribunal (the Tribunal) on the
Australian Government’s discussion paper ‘Possible housing and infrastructure native title
amendments’ are that:

e the Tribunal strongly supports the objective of providing much needed public housing
and community infrastructure to Indigenous communities, subject to strategies required
for a cost-effective, timely and genuinely inclusive consultative process

e anew Subdivision of the Native Title Act 1993 (Cwlth) (NTA), to come after Subdivision J,
appears to be the most appropriate way to provide a statutory scheme for the public
housing and infrastructure development in all Indigenous communities where native title
exists, whether 'remote’ or not

e genuine consultation will encourage consideration of the full range of options to support
the provision of public housing or Indigenous community infrastructure (including
ILUAs)

e genuine consultation has three key steps or milestones: (1) notification, (2) consultation
that includes provision of information, opportunity for feedback including the
opportunity to shape aspects of the project’s delivery, and (3) the opportunity to reach
and record an agreement

e genuine consultation requires time, but a period of say three months is suggested as
appropriate for the purpose

e the necessary resources will have to be provided for a genuine, inclusive consultation
process to encourage acceptance of any development by all the affected Indigenous
people, whether they are native title holders of the area concerned or not

e there are some necessary elements to ensure that consultation is genuine so that, for
example, ILUAs are given a reasonable prospect of success

e for the sake of transparency and community confidence a brief pro-forma report on the
consultation process could be required to be lodged and maintained publicly searchable
with the Tribunal (similar to s. 31(1)(b) agreements). The agreement itself may also be
lodged but kept confidential to the parties.

The best way to facilitate the suggested process is to use the Tribunal, which was established
under the NTA for such purposes. The Tribunal has the expertise and ability to assist with
appropriate engagement of Aboriginal people and Torres Strait Islanders to ascertain their views,
needs and requirements. The Tribunal may also provide technical assistance for mapping
potentially affected native title claims and determinations. Other information, such as current
tenure and proposed project details, may be provided by the Tribunal, subject accessing the
relevant data from the State/Territory.

This submission also identifies some policy and legal questions that should be considered in
developing the proposed scheme.
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Introduction

The Tribunal supports the objective of improving the native title system to facilitate the effective
and economical provision of public housing and community infrastructure to Indigenous
communities. The Tribunal acknowledges the particular importance of this issue to the Australian
Government’s policy to close the gap between the health outcomes and life expectancies of the
Aboriginal and Torres Strait Islander peoples of Australia and of non-Indigenous Australians.

Further, the Tribunal notes and supports the statements in the discussion paper that:

e the Australian Government is committed ‘to working in partnership with Indigenous
Australians’

e ’strong relationships between governments, communities and service providers increase
the capacity to achieve outcomes’

e ’engagement with Indigenous communities is central to the design and delivery of
programs and services’, and

e ’native title holders and claimants are to be involved in considering how, where and what
housing and community infrastructure facilities are built in remote Indigenous
communities’.

The Tribunal also notes that there is legal uncertainty about:

e the operation and applicability of the future act regime under the NTA in relation to the
provision of public housing and community infrastructure on Indigenous community
lands (whether those lands are held as reserves, leases or freehold tenures), and

e the impact of provision of that infrastructure on native title.

It is also noted that considerable delays to the construction of public housing and community
infrastructure might be occasioned by issues around whether and, if so, how the future act regime
might apply to particular projects.

The Tribunal makes this submission in relation to a suggested new Subdivision of the NTA to
give effect to the scheme outlined in the discussion paper.

Regardless of whether an existing Subdivision of the future act regime is amended or a new
Subdivision is inserted, the fundamentals of that regime will need to be addressed, namely:
e the nature of the future acts to be covered by the new provisions
o the effect of those future acts (and, perhaps, any future activities undertaken in relation to
those acts) on native title rights and interests
e the content of the procedural rights afforded to native title parties
e whether any other party (such as the Commonwealth Minister or the relevant
representative Aboriginal/Torres Strait Islander body or a body funded under s. 203FE(1)
to perform the functions of such a body) should be afforded procedural rights and, if so,
the content of those rights
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e whether or not a failure to afford the relevant procedural rights will affect the validity of
the future act in question since, according to a Full Federal Court,! many of the current
provisions of the future act regime are construed such that the act in question is valid even
if procedural rights are not afforded to a native title party, and

e the circumstances in which compensation is payable to native title holders whose rights
and interests are affected by the future act in question.

Specific submissions

New Subdivision of the NTA: The discussion paper seems to suggest amending either
Subdivision J or Subdivision K of the NTA.

Whilst an amendment under Subdivision ] would appear to be more suitable than amendment of
Subdivision K, the Tribunal suggests that a new Subdivision after Subdivision ] would be more
appropriate.

In summary, a new Subdivision should provide for a process involving;:

e genuine consultation with the relevant native title holders and claimants in relation to the
provision of public housing or community infrastructure for the local Indigenous
community’s use or benefit, and

e if agreement could not be reached, but the relevant government considered that the
construction would be in the local Indigenous community’s interest, a way for the
construction to proceed.

In either case, the Subdivision should clarify:

e the nature of the future acts to be covered by the new Subdivision

e how those acts may be validly done (which includes who is to be afforded procedural
rights, the content of those rights and the consequences of a failure to afford those rights)

e that the non-extinguishment principle applies

e that a provision in similar terms to s. 24KA(1)(d) is included to ensure heritage issues are
addressed, and

e that the native title holders are entitled to compensation for the future act, payable by the
relevant government, either under special provisions for this purpose or in accordance
with Division 5 of the NTA, as in other future act provisions.

Below are issues which would need to be resolved in drafting the new Subdivision.

61 EOws EE0UZ wOUwDOI UEUUUUE UUU If théosthente bsuobbé rasfricded toU 1 E w
construction and maintenance activity or includes the grant of leases (see below) in relation to
‘public housing’ and ‘community infrastructure’, the nature of the future acts and the types of
infrastructure should be precisely defined. For example, the Subdivision could specify the
construction of public housing and other specified categories of public works that are for the use

1 Lardil, Kaiadilt, Yangkaal & Gangalidda Peoples v State of Queensland (2001) 108 FCR 453; (2001) 185 ALR 513;
[2001] FCA 414.
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and benefit of Aboriginal peoples or Torres Strait Islanders (whether on reserve lands or areas
subject to leasehold or freehold tenure, including land held on trust, and areas where s. 47A or
s. 47B of the NTA applies).

Which areas of land or waters would be covered by the scheme? Consideration needs to be given
to the areas of land or waters to be covered by any new provisions. Subdivision ] of the NTA is
based on the future act being done in relation to areas that were or are affected by particular land
tenure — that is certain reserves etc. and leases to statutory authorities, provided the area
concerned was to be used for a particular purpose when it was made subject to that tenure.
Putting to one side the ‘particular purpose’ issue, it may be desirable to place public housing and
infrastructure constructed or established for the use and benefit of communities of Aboriginal
peoples and Torres Strait Islanders? on other areas, such as vacant Crown land or unallocated
state land, leasehold, freehold or trust lands.

Nature of consultation: The discussion paper outlines a possible scheme to ensure that public
housing and community infrastructure for the use and benefit of Indigenous peoples can be built
expeditiously ‘following genuine consultation with native title parties” on the nature and location
of the proposed project.

The NTA provides for a range of procedural rights depending upon the category of future act
proposed. In some cases, (such as under the low impact provisions or for future acts covered by
Subdivision ] that do not constitute public works), no procedural rights are afforded. In other
cases, the procedural rights may consist of:
e the right to be notified and to have an opportunity to comment
e the same procedural rights as are available to an ‘ordinary title’ holder (or, in some cases,
as the holder of a non-exclusive agricultural or pastoral lease)
e the right to be consulted about particular things and to make an objection to the doing of
the act to an independent person, or
e the right to negotiate in respect of specified future acts (primarily the grant of certain
mining rights or certain compulsory acquisitions of native title rights and interests).

Any new scheme should identify what the relevant procedural rights are and whether those
rights must be afforded in order for the act to be valid. Currently, a section like s. 24]B requires
that certain persons be notified and given an opportunity to comment. Compare s. 24]B(1) with
s 28. In the former case, the act is apparently valid whether or not the procedural rights are
afforded whereas the latter is not.

2 It is understood that any provision will be clear that it applies only to Indigenous communities and does
not apply to housing and infrastructure developments in wider communities.

3 See Harris v Great Barrier Reef Marine Park Authority (2000) 98 FCR 60; (2000) 173 ALR 159; [2000] FCA 603
(Harris) at [35], [39], [41] and [51], Lardil, Kaiadilt, Yangkaal and Gangalidda Peoples v Queensland (1999) 95 FCR
14; (1999) 177 ALR 743; [1999] FCA 1633 at [30]; Lardil, Kaiadilt, Yangkaal & Gangalidda Peoples v State of
Queensland (2001) 108 FCR 453; (2001) 185 ALR 513; [2001] FCA 414 at [52] to [58], [62], [72], [117]-[120],
Neowarra v State of Western Australia [2003] FCA 1402 at [586].
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‘Genuine consultation’, as mentioned in the discussion paper, implies that there will be the
opportunity for native title parties to shape aspects of the delivery of public housing and
community infrastructure. The ‘opportunity to comment’ (available currently under Subdivision
J, among others) does not appear to conform to that intention. It is neither a right to participate in
the decision on whether or not to do the future act in question nor a right that entitles the
recipients to seek information from the decision-maker about matters of concern to them. Further,
while the decision-maker must have regard to any comment made before doing the future act, it
is entirely up to the decision-maker to decide whether the comments provided should cause it to
change or modify its decision to do the future act.*

The Tribunal recommends procedural rights which include at least a genuine right to be
consulted. It has been said that an obligation to consult would include at least:

e allowing sufficient time and making genuine efforts to ensure that the consultation is ‘a
reality’

e not merely telling those to be consulted about what is proposed, and not merely
presenting a proposal to them, but ensuring that they are adequately informed so as to be
able to make intelligent and useful responses

e while being allowed to have a plan in mind at the beginning of the consultation process,
keeping an open mind and being ready to change or start afresh.5

Genuine consultation also requires the allocation of sufficient resources to ensure that an
appropriate level of participation is possible.

The provision of reasonable time and resources is a particularly important and practical issue
where the relevant Indigenous people are dispersed and the community’s composition is
complex. The Tribunal understands that (at least in the Australian Government’s view) any
resources for consultation, including effective negotiation, will be provided by the relevant State
or Territory in accordance with a “user pays’ policy.

It is noted that the discussion paper does not rule out Indigenous Land Use Agreements (ILUAs).
There is a concern however about the time taken to secure such agreement and the registration
requirements add significantly to that time. The Tribunal suggests that agreements under
s. 31(1)(b) NTA may provide a useful model to be adapted where time or other factors do not
permit the ILA process.

In any event genuine consultation will have three distinct steps or milestones, being:
1. notification — an attempt to contact and invite the relevant people to participate in
consultation about a specific development

4 Harris at [38], [51]-[52].

5 See Wellington International Airport Ltd v Air New Zealand [1993] 1 NZLR 671, said to provide a good
summary for the purposes of s. 24MD(6B)(e) by Heath SM, the independent person in Gobawarrah
Minduarra Yinhawanga People; Innawonga People v Western Australia, unreported, 2 May 2005, at [23] and [24].
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2. consultation — there are three components: (a) a genuine willingness to provide
information about the proposed project, (b) the opportunity for feedback, and (c)
consideration of that feedback in shaping the delivery of the project

3. agreement opportunity — the opportunity, where possible, to reach and record agreement
while understanding that agreement may not always be possible.

The Tribunal submits that this process could be carried out within a three month period and
suggests that, where requested, the Tribunal could provide assistance to the parties (see also
Facilitation of consultation, below).

Evidence of genuine consultation: It may provide assurance to the Australian community at large
that an appropriate process of genuine consultation has been afforded to the native title claimants
or native title holders if a brief, perhaps pro-forma, report of the consultation process is lodged
with the Tribunal for the record. The reports would be publicly searchable, thus providing a
transparent process. The report on the process would provide the evidence of validity for the
project whether or not agreement was reached.

The agreement, if not an ILUA, may also be lodged with the report but be kept confidential to the
parties.

When would the requirement to consult arise and who would be consulted? Would the
procedural rights only apply where there is a registered native title body corporate or a registered
native title claim in relation to any of the area where the proposed construction would occur?
Should the procedure apply more broadly and, if so, who would be the ‘native title party” for the
purposes of consultation? (See e.g. ss. 29 and 30, and compare ss. 24KA(8), 24MD(7) and 24MD(8)
of the NTA.)

The Tribunal’s specific interest is to ensure that native title holders and native title claimants have
appropriate procedural rights for the proposed future acts. It is frequently the case that there are
native title holders who do not reside on the particular community land but nevertheless
maintain a strong interest in how their traditional land is developed and used. Their interests
may also need to be considered in the consultation process and consultation guidelines are
recommended to deal with a variety of jurisdictional requirements (see Guidelines for consultation
below).

Subject of consultation: It may also be useful if the provision addresses what the consultation is
to be about. Whilst not suggesting this is the appropriate formulation and by way of an example
only, s. 24MD(6B)(e) limits consultation to ways of minimising the impact of the future act on
registered native title rights and interests and, where it is relevant, in relation to the question of
access.

To give effect to the policy in the discussion paper, any amendment to the NTA should clearly
provide that the consultation is to be about specific matters, such as:
e whether the proposed public housing or some other community infrastructure would be
for the benefit, or meet a demonstrable need, of the local Indigenous community
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e the nature and design of the proposed public housing or community infrastructure

e the location of the proposed public housing or Indigenous community infrastructure

e how to minimise the impact of the future act on native title rights and interests (see
s. 24MD(6B)(e), mentioned above)

e whether compensation is to be paid and, if so, the form and quantity of compensation.

Facilitation of consultation: To assist in the facilitation of consultation or negotiation, the NTA
should be amended to ensure that the Tribunal has a statutory function to assist the negotiation
parties to reach agreement if requested. The Tribunal could also provide expert technical
assistance (e.g. geospatial services) to assist the consultation or negotiation process and in the
preparation of any agreement that may result.

Compensation: What compensation would be payable to native title holders and how any
compensation would be allocated are issues that could be expected to be raised in consultation.
Most of the future act provisions in the NTA simply say that the native title holders are entitled to
compensation in accordance with Division 5.

The discussion paper states that the proposed new process would provide for compensation for
any impact that future acts validated by the process have on native title. The Tribunal
understands that the Australian Government considers that resolution of compensation is to be
dealt with by way of claims at a later date.

Duration of consultation: As indicated earlier, it is also suggested that an appropriate procedural
rights guideline would require a minimum timeframe for negotiations, of say three months,
unless an agreement is reached earlier. The NTA provides for different statutory forms of
agreements (e.g., ILUAs and s. 31(1)(b) agreements). Agreement, where possible, is important and
is the objective of genuine consultation. How any agreements are captured and recorded may
vary depending on circumstances. For example registered ILUAs or other forms of agreement
(similar to those made under s. 31(1)(b)) lodged with the Tribunal for record purposes may be
considered appropriate in some circumstances.

If agreement is not reached in that period, the relevant government could decide:
¢ not to provide the proposed public housing or community infrastructure, or
e to construct the proposed public housing or community infrastructure without agreement.

Only if agreement could not be reached in that period would the process permit the construction
of public housing and Indigenous community infrastructure facilities and validate their effect on
native title rights and interests.

Guidelines for consultation: The Tribunal considers genuine consultation to be the single most
important issue in seeking to develop community acceptance of the proposed public housing and
community infrastructure. It is recommended that guidelines for consultation be developed to
complement any amendments to the future act scheme to give effect to the stated policy objective.
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Whilst national consultation principles might be developed under the NTA, it may be
appropriate to permit adaptations within those principles to deal with the various statutory
regimes and other current and historical factors in the different State/Territory jurisdictions. For
example, appropriate jurisdictional variations may occur where developments are carried out in
new subdivisions within Indigenous communities after town planning scheme consultative
requirements have been satisfied. Whilst there needs to be evidence of appropriate consultation
about the particular future act, there should be no need to duplicate consultation processes if the
consultation process is properly planned and co-ordinated.

Community residents with an historical interest, possibly of several generations, may have no
claim to native title but are nevertheless affected by the need for public housing and community
infrastructure. There may also be other people who are traditional custodians of sites or
ceremonies in the area who may be neither native title holders nor community residents. Whilst
the NTA amendment will not address their needs, effective consultation may in practice require
that such needs are considered in associated guidelines for consultation.

The guidelines may also establish how agreements are to be captured, and the process recorded,
supported by templates, as either ILUAs or a model similar to s. 31(b)(1) agreements

Note: The scheme in relevant sections of the State Development and Public Works Organisation Act
1971 (Qld) might provide (with appropriate adaptations to meet the requirements of the NTA) a
conceptual model®, accompanied by guidelines’, to ensure genuine consultation and a mechanism
for the future acts to proceed in cases of demonstrable importance but only after evidence of
appropriate negotiations with affected parties as outlined above.

Other Tribunal assistance available: The Tribunal may also provide assistance on request for
mapping potentially affected native title claims and determinations. Assistance to map other
information such as current tenure and proposed project details may be provided by the
Tribunal, subject to accessing the relevant data from the State/Territory. This information may
assist to clarify whether future act provisions are triggered and if so who may be affected and
therefore who needs to be consulted. The consultation process will be more efficient and effective
with good mapping from the commencement.

Outstanding issues

Public v private housing: Would the definition of “public housing’ in the proposed scheme leave
open or preclude the possibility that residents may purchase their house? Is there necessarily a
distinction between "public housing” as contemplated by the proposed scheme and the Australian
Government’s "home ownership” objectives?

¢ See Division 6 of Queensland’s State Development and Public Works Organisation Act 1971 noting in
particular s. 125 (6) (a) which deals with the requirement for evidence of appropriate negotiations.

7 See “State Development and Public Works Organisation Act 1971, Guidelines for consultation and negotiation
with native title interests’ as an example of what is required by State Development and Public Works
Organisation Act 1971 to meet the consultation and negotiation requirements.
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Where the proposed scheme would apply: Could all Indigenous communities potentially be
covered by the proposed amendments or is there a particular class of ‘remote” Indigenous
community that the amendments will apply to?

The discussion paper refers exclusively to ‘remote communities’, yet many other Indigenous
communities, including some with native title claims or determinations that native title exists,
might also need public housing and community infrastructure (e.g., Yarrabah is listed as
‘regional” rather than ‘remote’ in the National Partnership Agreement on Remote Service Delivery).
There appears to be no good policy basis for distinguishing between these remote and other
communities for the purposes of application of any new provisions.

Such a geographically restricted scheme would be at odds with the undifferentiated application
of other provisions in relation to the future act regime to all native title parties.

More significantly, perhaps, if a state wants to spend money on providing public housing or
community infrastructure to ‘non-remote’ communities but cannot access the alternative NTA
provisions because of this restriction, then (if an ILUA is not available) the only option might be
compulsory acquisition of native title. This seems to be a very unsatisfactory result in the
circumstances.

In the Tribunal’s submission, the provision should apply to all relevant areas. If, however, the
new provisions are to apply only to ‘remote’ communities, how will the limited geographic
operation of the amended NTA be defined? How will the Indigenous communities with great
needs that are not classified as ‘remote’ have their needs met?

Other issues: The other issues that would need to be resolved in giving effect to the new scheme
include:

e who will benefit from the new housing or Indigenous community infrastructure?

e where (as the discussion paper suggests) leases will be granted, what types of leases are
contemplated, who would grant the leases over native title areas and who would be the
lessees?

e whether, as part of a process to engage with Indigenous communities in the delivery of
programs and services, local Indigenous people would be employed during the
construction of the public housing or community infrastructure and, if so, would any
preference be given to (or be the subject of any negotiation or consultation with) native
title holders?

Continued support for use of Indigenous land use agreements (ILUASs): The discussion paper does
not preclude the use of ILUAs to conclude agreements. Rather, the discussion paper
contemplates:
e aspecific future act process that ensures that public housing and infrastructure for the use
and benefit of Indigenous people can be built expeditiously ‘without the need” for an
ILUA
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e that it would still be open to parties to utilise ILUAs for public housing and infrastructure
projects on indigenous land

e that any acts affecting native title permitting privatisation or commercialisation of public
assets constructed under the new process would need to be done validly (e.g. through an
ILUA).

The Tribunal submits that the option to negotiate an ILUA should be expressly encouraged in any
amendment to the NTA, at least in relation to those areas where there is a determination that
native title exists, or a native title claim has been registered and remains current, or where some
privatisation or commercialisation is contemplated.

The use of ILUAs could be promoted by the development of template agreements for this
purpose.

The use of an ILUA would allow for issues such as compensation to be dealt with at the outset
rather than left until after construction and as the subject of separate proceedings. That would
give the relevant government(s) certainty as to the extent of its (or their) liability, and whether
non-monetary (or ‘in kind”) compensation might be provided in conjunction with the proposed
construction of public housing or community infrastructure.

The Tribunal accepts that agreements are reached only when each party believes that it is in their
interest to do so and, therefore, not every attempt to reach agreement will be successful.
However, in some instances in which the Tribunal has provided assistance, it has been
demonstrated that a successful, timely, low cost agreement can be achieved even when there are
very complex and deep-seated extraneous issues affecting the process. A requirement for
‘genuine consultation” should not assume that a cost-effective ILUA cannot be negotiated within
a relatively short timeframe.

The potential use of ILUAs for the purpose of this scheme could be qualified. In particular, if an
ILUA in registrable form is not executed within a specified period (or such further period as the
parties agree), then the rest of the new scheme would apply.

As noted above the Tribunal also recognises that an agreement model similar to s. 31(1)(b)
agreements may be appropriate in some circumstances.

Further inquiries
If you wish to discuss any of the matters raised in this submission please contact Member
Graham Fletcher by phone (07) 4048 1514 or by E-mail graham.fletcher@nntt.gov.au
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